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on the brief were Arthur F. Rosenfeld, General Counsel, John
H Ferguson, Associate General Counsel, and Aileen A, Arm
strong, Deputy Associ ate General Counsel. Frederick L.
Cornnel I, Jr., Attorney, entered an appearance.

James B. Coppess argued the cause for amcus curiae
Ameri can Federation of Labor and Congress of Industrial
Organi zations, in support of respondent. Wth himon the
brief were Jonathan P. Hiatt and Laurence Col d.

Before: Edwards, Rogers, and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Edwards.

Edwards, Circuit Judge: Petitioner, the Epil epsy Founda-
tion of Northeast Chio ("the Foundation"), challenges a Na-
tional Labor Relations Board ("NLRB" or "Board") decision
finding that the Foundation conmtted unfair |abor practices
when it di scharged Ashraful Hasan and Arnis Borgs in
violation of s 8(a)(1) of the National Labor Rel ations Act
("NLRA" or "Act"). |In reaching this result, the NLRB first
interpreted s 7 of the Act to extend the rule of NLRB v. J.
Wi ngarten, Inc., 420 U.S. 251 (1975), to nonunion wor k-
pl aces. The Board then applied the new rule retroactively in
hol di ng the Foundation |iable for Borgs' discharge. Epilepsy
Found. of Northeast Chio, 331 NL.RB. No. 92, at 1 (July 10,
2000) ("Board Decision"). The NLRB also found that the
Foundati on conmmitted an unfair |abor practice in firing Ha-
san for engaging in protected concerted activity.

In Wi ngarten, the Suprene Court held that enployees in
a unioni zed workpl ace may request the presence of a union
representative at an investigatory interview which the em
pl oyee reasonably believes mght result in disciplinary action
420 U. S. at 256. In 1982, in Materials Research Corp., 262
N. L. R B. 1010 (1982), the Board extended the Wi ngarten
rule to cover enployees in nonunion workpl aces, hol di ng t hat
such enpl oyees have a right to request the presence of a
coworker in an investigatory interview which the enpl oyee
reasonably believes could result in disciplinary action. This
hol di ng was prem sed on the assunption that an enpl oyee's
right to assistance emanates froms 7 of the NLRA, rather
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than froma union's right of representation under s 9. The
Board reversed itself in Sears, Roebuck & Co., 274 N L.R B.
230 (1985), holding that Wingarten principles do not apply in
ci rcunst ances where there is no certified or recognized uni on
Three years later, in E I. DuPont de Nermours, 289 N L.R B.

627, 628 (1988), the Board adhered to the rule enunciated in
Sears, but acknow edged that "the statute m ght be amenabl e

to other interpretations.” 1In this case, the Board has cone
full circle, reinposing the holding of Materials Research.

The Foundation clains that the holding in this case is
unl awful because it cannot be squared with Wingarten. W
di sagree. The Court's decision in Wingarten did not dea
with an enpl oyee's request for coworker representation in a
nonuni on setting, and the Board's decision in this case is a
reasonabl e reading of s 7 of the NLRA. An otherw se
reasonable interpretation of s 7 is not made legally infirm
because the Board gives renewed, rather than new, neani ng
to a disputed statutory provision. It is a fact of life in NLRB
lore that certain substantive provisions of the NLRA invari-
ably fluctuate with the changi ng conpositions of the Board.
Because the Board's new interpretation is reasonabl e under
the Act, it is entitled to deference. See United States v.
Mead Corp., 533 U.S. __, 121 S. C. 2164 (2001).

The Board erred, however, in giving retroactive application
toits current interpretation of s 7. Enployees and enpl oy-
ers alike must be able to rely on clear statenments of the |aw
by the NLRB. Because, at the tinme of Borgs' schedul ed
i nterview, enployees in nonunion workpl aces possessed no
right to have a coworker present, the Foundation's decision to
di scharge Borgs for refusing to neet alone with his supervi-
sors was not unlawful under the NLRA. W also reject the
Board's determ nation that the Foundation conmtted an
unfair |abor practice when it discharged Hasan for purported
protected concerted conduct. The Board's judgnment on Ha-
san i s not supported by substantial evidence and it is based
on an erroneous application of established |aw. Hasan was
di scharged for unprotected, insubordinate behavior
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| . Background

Arnis Borgs and Ashraful Hasan worked as a transition
assistant and a transition specialist, respectively, for the
Foundati on and were both supervised by Rick Berger. After
some di sagreenments with Berger, Borgs and Hasan sent a
menorandumto Berger on January 17, 1996 stating:

As nentioned during earlier discussions (albeit brief)
with you, both Dr. Ashraful Hasan and M. Arnis Borgs
reiterate that your supervision of the program operations
performed by themis not required.

Your input to the NIDRR project in the past is appreci-
ated. At this stage, the major area which has to be
addressed - deals with outreach. Only support staff
assistance is needed in this regard.

Exhi bit GC-12, reprinted in Board Decision, at 1 n.4. n
January 29, 1996, Borgs and Hasan sent a |engthier nmeno-
randumto Christine Loehrke, Berger's supervisor, outlining
several conpl aints about Berger's supervision and identifying
occasi ons when Berger acted, in their opinion, inappropriately
and unprofessionally. See Exhibit GC-13, reprinted in Joint
Appendi x ("J.A ") 209.

Berger then requested to neet individually with Borgs and
Hasan. After airing several different proposals, Borgs asked
for Hasan to attend a neeting at which he, Berger, and
Loehrke were scheduled to attend. Loehrke deni ed Borgs
request to have Hasan attend the neeting. When Borgs
refused to nmeet without Hasan, Loehrke told himto go hone
for the day and return the next norning. Borgs returned to
wor k the next day and was fired by Loehrke for refusing to
meet with his supervisors. Board Decision, at 1-2.

Hasan, unlike Borgs, net with Berger and Loehrke on
February 1. At this neeting, Loehrke told Hasan that the
meno of January 17 was inappropriate. After the neeting,
Hasan received a warning notice from Loehrke stating that
Hasan's invol venent with the January 17 nmenp was "gross
i nsubordi nati on” and that any further acts of m sconduct or
i nsubordi nation would result in Hasan's inmedi ate di scharge.
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Loehrke and Hasan net again on February 2 to reviewthe
January 29 neno. Subsequently, in March, Hasan refused

to sign perfornmance objectives given to himby Berger. On
March 25, Hasan was summoned to Loehrke's office and told
that he was being discharged. The Adm nistrative Law
Judge's ("ALJ") decision notes that,

[o]n March 29, when he returned to pick up his bel ong-

i ngs, [Hasan] was given a letter signed by Loehrke
stating that he was term nated for his conduct over the
previ ous nine nonths, including, refusal to accept super-
vi sion on the NIDRR project and various confrontations
with staff nmenbers. Loehrke testified that Hasan was
term nated because he refused to sign a statenent of
personal project objectives given himby Berger, that his
refusal was done "willingly" and "defiantly," that it con-
stituted gross insubordination and subjected himto dis-
charge. The Respondent's brief confirns that the reason
Hasan was termi nated was his refusal to sign the perfor-
mance obj ectives.

Id. at 29.

The ALJ determ ned that because "current Board |law' did
not extend Weingarten rights to nonuni on enpl oyees, the
Foundati on's di scharge of Borgs did not violate s 8(a)(1). 1d.
at 30. The ALJ likewi se held that Hasan's term nati on was
not a violation of the Act because "there was no nexus
bet ween Hasan's di scharge and protected activity on his
part." 1d. at 31.

The NLRB, by a 3-to0-2 vote, reversed the ALJ's finding in
part and extended the Weingarten rule to nonuni on workers.
The Board applied this extension retroactively to Borgs
conduct, held that Borgs' request to have a coworker attend
the nmeeting with the supervisor was therefore protected
activity, and that the Foundation di scharged Borgs for engag-
ing in protected activity in violation of the Act. 1d. at 4-5.
The NLRB, by the sane 3-to-2 vote, held that the January 17
and January 29 nenoranda were "inextricably intertw ned,"”
that both nmenoranda "related to [Borgs' and Hasan's] condi -
tions of enploynent,"” that Hasan was puni shed for engagi ng
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in protected activity, and that the Foundation did not denon-
strate that they would have fired Hasan even in the absence

of this protected activity. 1d. at 6-7. The Foundation then
petitioned this court for review of the findings of violations on
these unfair |abor practice charges, and the Board cross-
petitioned for enforcenent.

Il1. Analysis

This court nust affirmthe NLRB' s findings of fact if
"supported by substantial evidence on the record considered
as a whole.” 29 U S.C s 160(e), (f) (1994). And this court
must affirmthe NLRB' s interpretation of the Act "unless it
conflicts with the unanbi guously expressed intent of the
Congress or is otherwi se not a perm ssible construction of the
statute.” Yukon- Kuskokwi m Health Corp. v. NLRB, 234
F.3d 714, 716 (D.C. Gr. 2000) (quotations omtted).

A The Weingarten rule

The Suprene Court in Wingarten held that the NLRB' s
determ nation that "s 7 creates a statutory right in an em
pl oyee to refuse to submt w thout union representation to an
i nterview which he reasonably fears may result in his disci-
pline" was "at |east perm ssible under” the Act. 420 U S. at
256, 266-67. Both union and nonuni on enpl oyees fall under
the protections of s 7 of the Act, see NLRB v. Washi ngton
Al um num Co., 370 U.S. 9 (1962); however, because Wi n-
garten invol ved a unioni zed workpl ace, the Court did not
address whether the right extended to workers in nonunion
wor kpl aces.

In the years since the Court's decision in Wingarten, the
Board has changed its position several tines in considering
whet her enpl oyees i n nonuni on wor kpl aces may i nvoke the
Weingarten right. 1In 1982, in Mterials Research, 262
N.L.R B. 1010, the Board relied on s 7 of the NLRA and
explicitly extended the Weingarten rule to a nonuni on work-
pl ace. The Board held that "the rationale enunciated in
Wei ngarten conpels the conclusion that unrepresented em
pl oyees are entitled to the presence of a coworker at an
investigatory interview" |d. at 1014.
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Three years later, in Sears, Roebuck, 274 N.L.R B. at 230
n.5, 232, the NLRB reversed course conpletely, holding that
the Act "conpels" the conclusion that Wingarten "applies
only to unionized enployees.” 1n 1988, in E.l. DuPont, 289
N.L.R B. at 628, the Board once again nodified its position
hol di ng that the decision in Materials Research extendi ng
Wei ngarten to nonuni on workers "represented a permssible
construction of the Act, but not the only permssible construc-
tion." However, the Board decision in DuPont declined to
adopt the broad but perm ssible interpretation, instead hol d-
ing that Weingarten does not extend to "an enployee in a
nonuni oni zed workplace.” 1d. at 628. Finally, in the case at
hand, the NLRB "overrul e[d]" DuPont, because it is "incon-
sistent with the rationale articulated in the Supreme Court's
Wei ngarten decision, and with the purposes of the Act."
Board Deci sion, at 2.

On appeal, the Foundation argues that the Board' s decision
regardi ng Wi ngarten rests on an inperm ssible interpreta-
tion of the Act. The Foundation's claimis based on three
argunents. First, the presence of a coworker in an investi-
gatory interviewis neither "concerted" nor "for nutual aid
and protection” and, therefore, it is not within the anbit of
s 7. Second, the application of Wingarten in the nonunion
wor kpl ace is at odds with s 9(a) of the Act, which provides
that "[r]epresentatives designated or selected for the pur-
poses of collective bargaining by a magjority of the enpl oyees
in [an appropriate bargaining unit] shall be the exclusive
representatives of all the enployees in such unit.” 29 US.C
s 159(a). Third, the Wingarten rule violates the First
Amendnent rights of nonunion enpl oyers to speak individu-
ally with their enployees. The Foundati on advances two
additional clains: first, that the interviews at issue in this
case were not "investigatory interviews" as defined by Win-
garten; and, second, that the Board's departure from prece-
dent has not been adequately explained. Al of these chal -
| enges fail.

Section 7 of the NLRA states that "[e] npl oyees shall have
the right ... to engage in other concerted activities for the
pur pose of collective bargaining or other mutual aid or pro-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1332 Document #636038 Filed: 11/02/2001

tection.”" 29 US.C s 157. It follows, therefore, that if
"hav[ing] a coworker present at an investigatory interview

whi ch the enpl oyee reasonably believes mght result in disci-
plinary action," Board Decision, at 1, is concerted action for
mutual aid or protection, then the Board' s decision rests on a
perm ssi bl e construction of the statute. 1In a unionized work-
pl ace, an enpl oyee's request for union representation during
an investigatory interview is undoubtedly concerted activity
for mutual aid and protection. Thus, as noted in NLRB v.

City D sposal Sys., Inc., 465 U S. 822, 832 (1984), even a "lone
enpl oyee's invocation of a right grounded in his collective-
bar gai ning agreenment is ... a concerted activity in a very
real sense."” The Foundation argues, however, that an unrep-
resented enpl oyee cannot invoke any collective rights of the
sort found in a unionized workplace, so a request for a
coworker's presence during an investigatory interview cannot
be viewed as concerted activity for nutual aid and protection
In other words, because a coworker owes no "duty” to a
requesting worker, there is no foundation for "concerted"
activity. This view of concerted activity is terribly shortsight-
ed.

The NLRB has determ ned that the act of requesting
another's presence at an investigatory interview "enhances
t he enpl oyees' opportunities to act in concert to address their
concern 'that the enployer does not initiate or continue a
practice of inposing punishnment unjustly.' " Board Deci sion
at 3 (quoting Weingarten, 420 U S. at 260-61). In other
words, the presence of a coworker gives an enpl oyee a
potential w tness, advisor, and advocate in an adversari al
situation, and, ideally, mlitates against the inposition of
unjust discipline by the enployer. The Board's position also
recogni zes that even nonuni on enpl oyees may have a shared
interest in preventing the inposition of unjust punishnent,
and an enpl oyee's assertion of Wingarten invokes this
shared interest. The Board's determ nation that an enpl oy-
ee's request for a coworker's presence at an investigatory
interviewis concerted action for mutual aid and protection
and thus within the realmof s 7 is therefore reasonabl e.
And, as the Suprenme Court has nmade clear, "[i]t is the
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provi nce of the Board, not the courts, to detern ne whet her

or not the 'need" [for a Weingarten-type rule] exists in light of
changi ng industrial practices and the Board's cunul ative ex-
perience in dealing with | abor-nmnagenment relations.” Win-
garten, 420 U. S. at 266.

We agree with the Board that Wingarten itself supports
the Board's judgnent in this case. As the Board noted:

[We were] correct in Materials Research to attach much
significance to the fact that the Court's Wingarten
decision found that the right was grounded in the |an-
guage of Section 7 of the Act, specifically the right to
engage in "concerted activities for the purpose of nutua
aid or protection.” This rationale is equally applicable in
ci rcunst ances where enpl oyees are not represented by a
union, for in these circunstances the right to have a
cowor ker present at an investigatory interview al so
greatly enhances the enpl oyees' opportunities to act in
concert to address their concern "that the enpl oyer does
not initiate or continue a practice of inposing punish-
ment unjustly."” Thus, affording Wingarten rights to
enpl oyees in these circunstances effectuates the policy
that "Section 7 rights are enjoyed by all enpl oyees and
are in no wi se dependent on union representation for
their inplenentation.” domac Plastics, Inc., 234

N. L. R B. 1309, 1311 (1978).

Board Decision, at 3 (footnote omtted).

W find no nerit in petitioner's claim which rests on the
di ssenting opi nion of Board Menber Brane, see id. at 10,
that an extension of Wingarten rights to nonuni on workers
conflicts with s 9(a) of the Act. The Board's response to this
argunent is conpelling:

Menber Brane contends that, by granting a nonunion-

i zed enpl oyee the right to have a coworker present in an

i nvestigatory interview, we are forcing the enployer to
"deal with" the equivalent of a |abor organization, and
that this conflicts with the exclusivity principle enbodied
in Section 9(a) of the Act. This contention was squarely
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addressed and soundly rejected by the Third Circuit
Court of Appeals in Slaughter v. NLRB, 794 F.2d 120

(1986). "The entire argunent," the court said, "rests
upon a non sequitur.” 1d. at 127.
[ T]he system of exclusive representation ... which [it
is clained] ... would be derogated from by the exten-

sion of Weingarten to the unorgani zed, is expressly
one of collective bargaining, not of dealing. Accord-
ingly, if, as the Suprene Court held, the enployer has
no statutory duty to bargain with the Wingarten
representative, the function of that representative in
t he unorgani zed setting cannot be in derogation of the
exclusivity principle or any other inportant statutory

pol i cy.

Id. at 128 [quoting Matthew W Finkin, Labor Law by
Boz-- A Theory of Myers Industries, Inc., Sears, Roe-

buck and Co., and Bird Engineering, 71 lowa L. Rev. 155,
182 (1985) (footnotes omtted)]. |In other words, even
assum ng that the role of an enpl oyee representative in
an investigatory interviewis equivalent to "dealing with"
t he enpl oyer, the argunent advanced by Menber Brane
isirrelevant. "Dealing"” is not equivalent to "collective
bar gai ning," and the enployer is not required to "bar-
gain collectively" with the Wingarten representative.

As the Third Grcuit held, the Section 9(a) exclusivity
principle does not limt the Section 7 rights of nonunion-
i zed enpl oyees. In any event, if Menber Brane insists
that we are forcing a nonunionized enpl oyer to deal with

t he equival ent of a |abor organization, he nust also
bel i eve that an enpl oyer would violate Section 8(a)(2) of
the Act by voluntarily allow ng an enpl oyee to have a
cowor ker present during the investigatory interview.

W find this logic to be strained. More inportant, it

m sses the point, discussed above, that an enpl oyer is
conpletely free to forego the investigatory interview and
pursue ot her neans of resolving the matter. Thus,
contrary to Menber Brane's assertion, there is no obli-
gation to deal with an enpl oyee representative of non-

uni oni zed enpl oyees.
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Board Decision, at 3-4. There is nothing nore to be said on
this matter, for the Board decision says it all

Inits brief to this court, the Foundation asserts for the
first time that the Board's interpretation of the NLRA pl aces
an unconstitutional restriction on enployer speech. And at
oral argunent before the court, counsel for the Foundation
argued for the first tinme that, even if Wingarten rights are
applicable in a nonunioni zed workpl ace, the facts of this case
do not inplicate Weingarten. Neither claimis properly
before the court, because neither was raised with the Board
inthe first instance. Under s 10 of the Act, "[n]o objection
t hat has not been urged before the Board ... shall be
consi dered by the court, unless the failure or neglect to urge
such objection shall be excused because of extraordinary
circunmstances.” 29 U S.C. s 160(e); see Exxel/Atnos, Inc. v.
NLRB, 147 F.3d 972, 978 (D.C. GCir. 1998). There are no
extraordi nary circunstances here. Although the Foundation
could not challenge the Board' s findings regarding the factua
predi cates supporting the application of Wingarten until
after the issuance of the Board' s decision, it could have
objected to the Board' s decision in a petition for rehearing.
"The failure to do so prevents consideration of the question
by the courts." Welke & Ronero Framing, Inc. v. NLRB
456 U.S. 645, 666 (1982).

Finally, the Foundation argues that the Board has not
provi ded an adequate explanation for its decision. W need
not tarry long over this claim for it is plainly nmeritless.
Apart fromthe detail ed discussions recited above, the Board
also relied heavily on its prior decision in Materials Research
to support the judgnent that Wingarten rights are applica-
bl e i n nonuni on workpl aces. See Board Decision, at 3. The
Board's concl usion obviously is debatable (because the Board
has "changed its mind" several tines in addressing this
i ssue); but the rationale underlying the decision in this case
is both clear and reasonable. That is all that is necessary to
garner deference fromthe court. "Wien a challenge to an
agency construction of a statutory provision, fairly conceptu-
alized, really centers on the wi sdom of the agency's policy,
rather than whether it is a reasonable choice within a gap |eft
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open by Congress, the challenge nmust fail." Chevron U S A
Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837, 866

(1984). The Foundation's challenge here is nerely an attack
on the wi sdom of the agency's policy, and, therefore, the
chal | enge nmust fail.

B. Retroactivity

The Foundation argues that even if the NLRB' s new
interpretation of s 7 is upheld, the holding that \Wingarten
rights are applicable in nonunion workplaces should not apply
retroactively to i npose damages for Borgs' discharge. W
agr ee.

In considering whether to give retroactive application to a
new rul e,

[t]he governing principle is that when there is a "substi-
tution of new law for old | aw that was reasonably clear,™
the new rule may justifiably be given prospectively-only
effect in order to "protect the settled expectations of
those who had relied on the preexisting rule.” WIIians
Natural Gas Co. v. FERC, 3 F.3d 1544, 1554 (D.C. Cir.
1993). By contrast, retroactive effect is appropriate for
"new applications of [existing] law, clarifications, and
additions." Id.

Pub. Serv. Co. of Colo. v. FERC, 91 F.3d 1478, 1488 (D.C. Cir.
1996); see also Aliceville Hydro Assocs. v. FERC, 800 F.2d
1147, 1152 (D.C. CGir. 1986) (discussing the distinction between
"new applications of |law' and "substitutions of new | aw for

old | aw").

In Iight of this governing principle, there is little doubt
here that the Board erred in giving retroactive effect to its
new interpretation of s 7. At the time when this case arose,
the Board's policy on the application of Wingarten rights
was absolutely clear - enployees not represented by a union
could not invoke Wingarten. Thus, Borgs unquestionably
had no right to have a coworker present at an interview with
his supervisors. And the enployer obviously acted in con-
formty with the prevailing |law in denying Borgs' request to
have a coworker present during his schedul ed interview.
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Nei t her Borgs nor the Foundation could have known for sure
that the established | aw m ght change, so Borgs acted at his
peril in defying his enployer and the Foundation acted with
no apparent risk in follow ng the I aw

In these circunstances, "notions of equity and fairness,"” see
Cassell v. FCC, 154 F.3d 478, 486 (D.C. Cir. 1998), nilitate
strongly agai nst retroactive application of the Board' s "substi -
tution of new law for old | aw that was reasonably clear,™
Aliceville Hydro, 800 F.2d at 1152. Indeed, it would be a
"mani fest injustice" to require the Foundation to pay dam
ages to an enpl oyee who, wi thout legal right, flagrantly
defied his enployer's lawful instructions. See Cark-Cowitz
Joint Operating Agency v. FERC, 826 F.2d 1074, 1081 (D.C
Cr. 1987). W therefore decline to enforce the Board's
decision on retroactivity.

C. Substantial Evidence Relating to Hasan's D scharge

The final issue in dispute concerns the Board's hol di ng that
t he Foundation commtted an unfair |abor practice when it
repri manded and di scharged Hasan. The Foundation clains
t hat Hasan was disciplined for insubordination. The Board,
however, found that the acts of defiance by Hasan and Borgs
agai nst their supervisors were nmerely attenpts by the em
pl oyees to "raise issues related to their conditions of enploy-
ment." Board Decision, at 6-7. Thus, according to the
Board, Hasan was engaged in protected concerted activity
whi ch was the notivating factor for his enployer's decision to
reprimand and thereafter termnate him Id. at 6. Because
we can find no support in the record for the Board's deci sion
we reverse.

It is well understood that this court nust uphold factua
findings of the Board if they are supported by substanti al
evi dence. See Universal Canera Corp. v. NLRB, 340 U. S
474, 487-88 (1951). "The Board's findings are entitled to
respect; but they nmust nonethel ess be set aside when the
record before a Court of Appeals clearly precludes the
Board's decision frombeing justified by a fair estimte of the
worth of the testinony of witnesses or its informed judgnment
on matters within its special conpetence or both."™ 1d. at 490.
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Thus, "a reviewing court is not barred fromsetting aside a

Board deci sion when it cannot conscientiously find that the

evi dence supporting that decision is substantial, when viewed
inthe light that the record in its entirety furnishes, including
t he body of evidence opposed to the Board's view " 1d. at

488. On the record at hand, we find that the body of

evi dence opposed to the Board' s view is overwhel m ng

The Foundation reprimanded and then term nated Hasan
because of his "gross insubordination” in signing and deliver-
ing the January 17 menp to his supervisors, and for his
subsequent refusal to sign performance objectives. |In the
January 17 neno, Borgs and Hasan defiantly "reiterate[d]"
to their supervisor that "[his] supervision of the program
operations perforned by them[was] not required.” Board
Decision, at 1 n.4. This was indisputably an act of gross
i nsubordi nation, just as the Foundation clainms. The Board,
however, purports to excuse the insubordination by finding
that the enpl oyees' January 17 and 29 nenoranda were
"inextricably intertwined," see id. at 6, and that the January
29 nmeno sonehow al |l evi ated the precedi ng i nsubordination
Thi s outl andi sh reasoni ng draws no support fromthe evi-
dence in the record.

On January 17, Hasan flatly asserted that he woul d not
recogni ze the authority of his current supervisor, or any other
supervisor for that matter. See Board Decision, at 1 n.4
(stating "[o]nly support staff assistance is needed"). The
meno cont ai ned no specific objections to any terns and
conditions of enploynent, but, rather, sinply rejected Ber-
ger's supervision. Therefore, the situation here does not fal
within the "narrow category of cases" where "the identity of
the supervisor is directly related to ternms and conditions of
enpl oyment™ and concerted activity "to effect the discharge
or replacenment of [that] supervisor” may thus be protected.
See NLRB v. QOakes Mach. Corp., 897 F.2d 84, 89 (2d Cir.

1990). The January 29 neno, sent nearly two weeks |ater
nmerely di scussed the opinions and feelings of Hasan; it did
not address Hasan's prior insubordinate conduct. Even if
Hasan coul d sonehow recast his prior conduct as protected
activity, the January 29 neno did not do so, because Hasan
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never purported to apol ogi ze or distance hinself in any way
fromthe January 17 meno. At oral argunent, counsel for

t he Board suggested that Hasan and Borgs were sinply
"inartful” in their objection to their working conditions and
that the January 29 meno nore accurately explains Hasan's

and Borgs' complaints regarding the ternms and conditions of
their enmployment. See also Board Decision, at 7. This
position is wholly untenable. The January 17 nmeno admits

of only one fair reading: Borgs and Hasan told their supervi-
sor that they would not recognize his authority in connection
with their work. That was insubordi nation, not protected
concerted activity. Therefore, Hasan was properly repri-
manded for this act of insubordination

Hasan received a witten reprimand i mredi ately after his
meeting wi th managenment on February 1 concerning the
January 17 neno. He knew fromthis witten reprimand
that he had conmtted an act of "gross insubordination"” and
that any further acts of m sconduct or insubordination would
result in his termnation. Despite this fair warning (which, so
far as we can tell, he never protested), Hasan subsequently
refused to sign performance objectives given to himby his
supervisor. He was then fired. The Board does not suggest
that Hasan's refusal to sign the performance objectives was
protected activity, for it was not. Rather, according to the
Board, "the discharge was not solely due to the failure to sign
t he performance objectives, but rather was |inked to the
Respondent's anger at Hasan for his protected activity, espe-
cially his involvement with the January 17 neno." Board
Decision, at 7. The glaring flawin the Board' s reasoning is
t he erroneous assunption that the January 17 neno was
protected. It was not, so the term nation of Hasan for his
i nvol venent with the January 17 meno and hi s subsequent
refusal to sign performance objectives was not unl awf ul

The Board suggests that an "attenpt by enpl oyees to
cause the renoval of their supervisor is protected when "it is
evident that [the supervisor's conduct] had an inpact on
enpl oyee working conditions.” " 1d. at 6. This may be true,
but the principle is inapposite in this case. The January 17
meno was a directive fromBorgs and Hasan to their supervi-
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sor that they would no | onger recognize his supervisory
authority. The meno did not otherw se nmention worKking
conditions, nor did it protest that the supervisor's conduct
was sonmehow havi ng an adverse inpact on enpl oyee worKking
conditions. See Board Decision, at 22-23 (dissenting opinion
of Member Branme); 31 (ALJ's findings regarding the Janu-

ary 17 meno). The di ssenting opinion of Menber Hurtgen
sumari zes the record evidence perfectly:

In sum the January 17 meno was unprotected because it
sought the discharge of supervisor Berger. There is no
showi ng that the effort to di scharge the supervi sor was
pronmpt ed by supervisory conduct affecting enpl oyees
terns and conditions of enploynment. The January 17
meno did not beconme protected by reason of the later
meno of January 29. The [Foundation] was critical of
the January 17 menp, and thus Hasan and Borgs wote

anot her menmo on January 29. As the [ALJ] correctly
found, this nmeno was sinply an after-the-fact attenpt at

damage control. In any event, the January 29 letter did
not raise the anger of the [Foundation]. Indeed, the

[ Foundation], through Loehrke, net with Hasan to dis-
cuss that meno. It was the January 17 letter that raised
t he anger of [Foundation], and that letter was unprotect-
ed.

Board Decision, at 10.

The Board does not have authority to regul ate all behavior
in the workplace and it cannot function as a ubiquitous
"personnel manager," supplanting its judgnent on how to
respond to unprotected, insubordinate behavior for those of
an enployer. It is well recognized that an enployer is free to
l[awfully run its business as it pleases. This neans that an
enpl oyer may di scharge an enpl oyee for a good reason, a
bad reason, or no reason, so long as it is not for an unl awf ul
reason. See NLRB v. Transp. Mgnt. Corp., 462 U S. 393,

394 (1983) ("The National Labor Relations Act ... makes

unl awful the di scharge of a worker because of union activity
but enployers retain the right to di scharge workers for

any nunber of other reasons unrelated to the enpl oyee's
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union activities."); Wight Line, 251 NL.R B. 1083, 1089
(1980) (establishing a test "to determne the relationship, if
any, between enpl oyer action and protected enpl oyee con-
duct"). Al though the Board has considerable | eeway in deter-
m ni ng the exact scope of protected activity, see Wingarten,
420 U. S. at 266, it has no authority to extend the protections
of the Act to plainly insubordinate behavior unrelated to the
terns and conditions of enploynment. Because absolutely no

evi dence supports any nexus between the January 17 neno

and any protected activity by Hasan concerning the terns

and conditions of his enmploynent, we reverse the NLRB's
finding with regard to Hasan

I1'l. Conclusion

For the foregoing reasons, we deny in part and grant in
part the petition for review, and grant in part and deny in
part the cross-application for enforcement. W grant the
cross-application for enforcenment for the Board' s decision to
extend Weingarten under s 7 of the Act to nonuni on enpl oy-
ees. We reverse the Board's retroactive application of their
new i nterpretation and the Board's findings that the Founda-
tion discharged Borgs and Hasan for engaging in protected
activity.

So ordered.
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